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Sakarya Universitesi

Sosyal Bilimler Enstitiisii Tez Ozeti

Yiiksek Lisans Doktora X

Tezin Bash@i: Fiili Davramislarm Mali Islemler Uzerindeki Etkisi

Tezin Yazar:: Ibrahim Albakkar Damisman: Profesér Doktor Soner Duman

Kabul Tarihi: 25 Aralik 2020 Sayfa Sayisi: vii (6n kisim) + 251 (tez)

Anabilim Dali: Temel Islam Bilimleri Bilim Dah: islam Hukuku

Mali muamelelerin hiikiimleri, bu hiikiimlere iliskin olarak meydana gelen bir takim
miiessir durumlardan etkilenir. Hiikiimlere etki eden bu hususlar sozlii ifadeler ve
benzerinde oldugu gibi sarih olabilecegi gibi sahislardan sadir olan bazi fiiller gibi
zimni de olabilir. Bu c¢alisma, fiill tasarruflarin mali muamelelere iligkin fikhi
hiikiimlerin ¢esitli yonlerine etkisini agiklamak tlizere gerceklestirilmistir.

Fiili tasarruflarin bir kismi mali muamelelere bitistiginde daha oncesinde mevcut
olmayan bir takim hukuki sonuclar dogurur. Bu sonug tasarrufun insasi yoniinde
olabilecegi gibi sahihlik, baglayicilik, fesih, miilkiyetin intikali, tazmini hak etmek
gibi hususlarda da olabilir.

Bu calisma fiili tasarruflarin yalmizca sahih akitlere 6zgli olmadigi, akdi bozan
durumlar1 ortadan kaldirmak suretiyle fasit akitlerin sahih hale getirmesine kadar
uzanabilecegini de ortaya koymaktadir.

Calismamaz fiili tasarruflarin mali muameleler iizerindeki etkilerinin bu tasarruflarin
ilgili oldugu akitlerin tiirlerine bagli olarak degisebilecegini de gdstermektedir.
Ornegin ribevi mallar iizerine yapilan akitlerde akde konu olan malin kabz edilmesi
akdin sihhatini etkiledigi halde diger akitlerde kabzin akit lizerindeki etkisi farkli
olabilmektedir. Mesela karz, hibe ve icare gibi kimi akitlerde kabz malin miilkiyetinin
intikal etmesi tizerinde etkili olurken satim akdinde tazmin ytlikiimliiliigiiniin intikal
etmesine etki etmektedir.

Calismanin ortaya koydugu bir baska husus ise fiili tasarruflarin hukuki neticelerinin
s0z konusu fiili tasarrufun tabiatina gore degisiklik gosterdigi hususudur. Zira
caligmada fiili tasarrufun tabiatinin farkl tiirlere sahip oldugu, s6z gelimi akde konu
olan seyin verilmesi, kabz edilmesi, itlafi, bagska mallarla karistirilmasi gibi bir takim
tasarruflarin s6z konusu olabilecegi, bu fiillerin tiimiiniin dogasinin farkli oldugu
ortaya konulmustur. S6z gelimi cuale veya mudarebe akdinde ise baslamanin etkisi
satim akdinde akit konusunun itlaf edilmesinden farklidir. Ilki akdin baglayic1 hale
gelmesine etki ettigi halde ikincisi akdin feshedilmesine etki etmektedir. Yine satim
akdinde rizaya delalet eden akit mahallinin tesliminin etkisi emanet akitlerinde akdin
mahallinin itlaf edilmesinin etkisine gore farklilik gostermektedir. Ilki akit sigasinin
ingasina etki ederken ikincisi tazminat hakki elde etmeye etki etmektedir. Biitiin
bunlardan “fiili tasarrufun hukuki etkisi” ifadesi ile kastedilen seyin “iradenin fiil
yoluyla ortaya konulmasi” ifadesinde kastedilenden daha kapsamli oldugu
anlagilmaktadir.

Arastirmamizda fiili tasarruflarin mali muamelelere etkisi konusunda miitekamil bir
teori ortaya koymaya ve ayni zamanda bu teorinin fikith mezheplerinin ictihadlar
iizerinde nasil uygulandigini gostermeye calistik.

Anahtar Kelimeler: Mali muamelat, fiili tasarruflar, akitler, irade, tazmin
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Sakarya University

Institute of Social Sciences Abstract of Thesis

Master Degree Ph.D. X

Title of Thesis: Impact of Actual Conduct on Financial Transactions

Author of Thesis: Ibrahim Albakkar Supervisor: Professor Doctor Soner Duman

Accepted Date: 25 December 2020 Number of Pages: vii (pre text) + 251 (thesis)

Department: Basic Islamic Studies ~ Subfield: Islamic jurisprudence

The provisions of financial transactions change according to their effects, and these
influences may be explicit as wording and other means of expression; it may be
implicit as some acts of people. This research is to show the impact of actual
behaviors in various sections of jurisprudence in its financial transaction division,
from more than one side. Some of these actions, when combined with financial
transactions, produce effects that would not have existed if these actions had not been
there. Its effect may be in terms of establishment, correctness, necessity, expiration,
property transfer or entitlement to security benefit. The research also shows that the
effects of actual actions are not limited to the rightful contracts, but also extends to
the corrupt contracts through their role of removing what is spoiling a contract.
Through this research, it has been found that the effects of actual conduct in financial
transactions vary depending on the type of contract involved; for example, in interest-
based financial contracts, the impact of receiving is related to the validity of the
contract, while in other contracts it has a different effect; it may affect the transfer of
ownership; as in loan, gift and lease contracts, and may affect the transfer of
compensation as in the sales contract.

It also became clear that the effect of actual actions varies depending on the nature of
the actual conduct. Research has shown that the nature of actual behaviors is diverse.
It may consist of handling the contract, seizing or destroying it; or mixing it with
other contracts or other conducts. The impact of these acts may vary depending on the
nature of the act, for example: The initiation of a contract of royalty or speculation is
different from destroying the subject of contract in the sales contract. The first has an
impact on the creation of the contract formula and the second has an effect on the
entitlement to the compensation. Thus, it is clear that the actual conduct has a more
comprehensive effect than the expression of will by act.

Through this research, we have tried to come up with an integrated theory on the
impact of actual behaviors on financial transactions, and at the same time we have
tried to show the forms of application of this theory in the different schools of
jurisprudence.

Keywords: Financial transactions, contracts, actual conduct, will, compensation
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