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Iradeyi ifade Etmede Halin Delaletinin Etkisi (Mali Muamelat Ornei)

0z » Kisisel irade gizli bir seydir. Ancak ser’i bir etki yaratma agisindan bu iradenin
harici bir gostergeyle ifade edilmesi gerekmektedir. Bu ifade asil olarak lafiz yoluyla
gerceklesmektedir. Fakat bu, insanlarin gerek mecburiyete gerekse de tercihe baglh
olarak lafiz disinda baska yontemler kullanmasina engel teskil etmemektedir. Buna bagh
olarak da iradeyi ifade etmenin yontemleri ¢ok cesitlidir. Bu ¢alisma, séz konusu ifade
yontemlerinden biri olan, kisilerin davranislarinda belirtiler ve kosullardan anlasilan,
akit ahkdminda derin bir etkisi bulunan halin delaletini incelemektedir. Bu ¢alisma, bu
delaletin 6nemine deginerek, akitlerin ve davranislarin hitkiimleri - &zellikle mali
islemler - {izerindeki derin etkisini ortaya koymaktadir. Calismada ilk 6nce irade ve ilgili
kelimeler tanimlanmus, iradeyi ifade etme yontemleri agiklanmus, hal delaletinin bu
yontemlerdeki konumu belirtilmis, acik ifade ile halin delaleti yoluyla ifade etme
arasindaki fark izah edilmistir. Sonrasinda ise bu ¢alisma ilim adamlar1 nezdinde halin
delaletinin hiiccet olarak konumunu ve buna dayanan Fikhi Kaideler dogrulugunu ele
alinarak, mali muamelatta halin delaletinin etkisi {izerinde durulmustur.

Anahtar Kelimeler: islam Hukuku, akitler, mali muamelat, halin delaleti, irade, riza.

The Impact of Current Status Expression in Revealing Willingness (Trade Dealings as a Case Study)
Abstract » The willingness of the two contractors is something intangible, an external
visage should be expressed to give the agreement its lawful force. Vocalization is
considered the main arbiter, as it is a clear means of communication. However, this did
not hinder humans from utilizing other means, excluding vocal expression, due to the
need or offered choice at the moment of contraction. Hence, the indicators of expressing
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will are diversified and abundant. One of these means is the Current Status. The main
purpose of this research is to deal with this indicator. It starts by defining what is
willingness, the means of expressing it and how the Current Status is related to these
indicators. The article then will deal with the differences between the direct
expressiveness and the expressiveness of the Current Status. The article explains the
proof upon which scholars gave importance to Current Status. To the end, the article
focuses on the impact of the Current Statues in Trade Dealings.

Keywords: Islamic Figh, Current Status, Contracts, Willingness, Financial Deals.

Ozet

Akit  hiikiimleri, Misliimanlarin  glindelik  yasantilarinda  ve
muamelatlarinda biiyiik bir 6neme sahiptir. insan tabiati geregi hayatini devam
ettirebilmesi i¢in baskalariyla siirekli iletisim ve etkilesim icerisindedir ve bu
nedenle hem gec¢misteki hem de gliniimiizdeki arastirmacilar muamelat
hiikiimlerine, 6zellikle de akitlere biiylik 6nem gostermislerdir. Bunun yani sira
bir akdin gergeklesebilmesi igin iradenin varhiginin zorunlu oldugunu da
belirtmislerdir. Zira her akit, hakikati geregi iki farkli iradenin karsilikli
uyumunu ifade eder. Ote yandan irade dedigimiz sey, insanin kalbinde bulunan
gozle goriilemeyen ve var olup olmadigini tespit edilemeyen bir hakikat
oldugundan dolay1 iradeye delalet edecek agik bir gostergenin bulunmasi
zorunluluk arz etmektedir. Boylelikle iradenin ser’i etkisi, kullar arasindaki
diinyevi hiikiimler baglaminda kendisini gosterebilecektir. Eger irade her hangi
bir sekilde ifade edilmezse, sadece kalpten niyet etmek olarak kabul edilir. Fikih
alimlerinin eserlerini inceledigimizde, iradeyi ifade etmenin ¢ok ¢esitli ve ¢ok
sayida formiillerinin oldugunu gérmekle birlikte bu gesitli formiillerin iradeyi
ifade etmekte kuvvet ve zayiflik agisindan farklilik gosterdigini gormekteyiz. Bu
calismada, bahsi gecen formiillerden biri olan iradeyi ifade etmekte halin
delaletinin etkisini ele aldik. ¢iinkii halin delaletinin, fikhin gesitli konulari
agisindan akit hitkiimleri tizerinde derin bir etkisi bulunmaktadir. Ayrica halin
delaletinden kaynaklanan Fikhi konularin sayismin kelimelerden daha ¢ok
oldugunu soylesek abartili olmaz. Bu da ¢ok mantikhidir, ¢linkii halin
delaletinden kaynaklanan insan durumu ve davranisi s6ziinden daha fazladur.
Bu sebeple bu meseleyi incelemeye ve aydinlatmaya karar verdik. Ciinkii bu
acidan - arastirdigimiza gore- arastirma ve calisma yapan kimseyi bulamadik.
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Ayrica bu c¢alismanin ileriki asamalarda daha genis bilimsel caligmalarin
yapilmasina vesile olan yardimci bir kaynak olmasini istedik.

Calismada once iradenin tanimi analiz edilmis, daha sonra iradeyi ortaya
cikarabilecek vasitalar incelenmis ve iradenin su iki yolla ifade edildigi ortaya
ctkmistir: Agik (sarih) ifade; ki bu ifade tiiriiniin kapsamina lafiz, yaz1 ve isaret
girmektedir.

ikinci yol ise zimni ifadedir, ki bu da halin delaleti vasitasiyla vuku bulur.
Nitekim burada irade, kisinin bir tasarrufta bulunurken sahip oldugu tutum,
davranis, kosul ve halden yola ¢ikilarak anlagilir. Fikih alimleri buna, delalet

ifadesi adin1 vermislerdir.

Calismada bundan sonra halin delaletinin tanimi yapilmis, aktarilan bazi
tanimlar tartisildiktan sonra tanimlarin arasindan su tanim tercih edilmistir:
Halin delaleti; kisinin yapmis oldugu davranislarindaki maksadini ifade eden
zahiri bir durumdur. Sonrada bu isaretin insanlarin gergek iradesine ve niyetine

ulasma tizerindeki etkisini dogrulayan bazi delilleri ele aldik ve inceledik.

Daha sonra calismada sarih (acik) ifade ile halin delaleti arasindaki fark
tizerinde durulmus, bu farklarin en dnemlisi olarak sarih ifadenin halin
delaletinin aksine degismez yontemleri oldugu belirtilmistir. Ayrica bir geliski
olmasi durumunda, sarih ifadenin daha giiclii ve daha agik olmasi sebebiyle
halin delaletinden &ncelikli oldugu vurgulanmustir. Ayrica sarih ifade etme
araglarinin irade ifadelerinde bagimsiz oldugu durumun tam tersine halin
delaleti, acik ifadelilik icin delil ve kosullardan yoksun oldugu ve delillere
ihtiya¢ duydugu agiklanmustir.

Daha sonra bu calismada kinaye ile halin delaletinin arasindaki farklar
gozlemlenmis ve bu farklarin en 6nemlisi olarak su iki fark iizerinde
durulmustur; kinaye asli lafizlardan degildir. Halin delaleti ise, s6zlii ve fiili bir
davranistir. Kinaye lafizlarinda istenilen ve kastedilen manalar gizlidir. Halin
delaleti ise, istenilen ve gizlenmis olan manalari1 ortaya ¢ikarir.

Sonrasinda ise halin delaletinin ilim adamlar1 nezdinde bir hiiccet oldugu,
bazi metinler aktarilarak incelenmistir. Bu metinler analiz edildiginde, ilim
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adamlarmin halin delaletini iki sekilde kullandiklar1 goriilmiistiir. Birincisi;
halin delaletinin konusmayla iliskili olmasi ve etkisinin soziin teyit etme,
yorumlama, sinirlandirma ve benzeri sekillerle izah edilmesiyle baglantili
bulunmasidir. ikincisi ise; halin delaletinin lafiz ve konusmanin etkisinden
soyutlanmis olarak, sahsin iradesi ve gercek kastini anlamaya ¢alisilmasidir.

Calismanin son boliimiinde ise halin delaleti, asagidaki hususlar araciligiyla
mali muamelat tizerindeki etkisini irdelemektedir:

1) Hal delaletinin akit yapilmasinda etkisi, 2) hal delaletinin akdin
tamamlanmasi ya da feshedilmesinde etkisi, 3) hal delaletinin akdin iptalinde
etkisi, 4) hal delaletinin akdin gecerliliginde etkisi, 5) hal delaletinin akdin belirli
sonuglardaki etkisi, 6) hal delaletine bagl ve sonug olarak cevaz ya da mubah
hitkmti verilmesi.

Sonug béliimiinde ise asagidaki ¢ikarimlara ulasilmistir:

1. Iradenin ifade edilmesinin bircok yontemi vardir. Bu ifade belirli
yollarla acik bir sekilde gerceklesebilecegi gibi, halin delaleti vasitasiyla
zimni olarak da ortaya koyulabilir.

2. Halin delaleti, kisinin yapmis oldugu davranislarindaki maksadin: ifade
eden zahiri bir durumdur.

3. Halin delaleti, iradeyi ifade ederken karine ve ortam sartlarina dayanir.
Bu nedenle de bir¢ok formiilleri bulunmaktadir.

4. Halin delaletiyle iradenin ifade edilmesi, sarih (agik) ifadenin en alt
mertebesidir ve bu nedenle ¢atisma halinde sarih ifade tercih edilir.

iradenin halin delaletiyle ifade edilmesinin muamelat fikhinin gesitli
konular: tizerinde genis bir etkisi bulunmaktadir. Bu etki farkli formiillerde
olup, akit imzalanmasi, akdin iptali, akdin gecerli hale getirilmesi, baglayic
olmas: ve feshedilmesi gibi alanlar1 kapsar.

Anahtar Kelimeler: islam Hukuku, akitler, mali muamelat, halin delaleti, irade,

riza.
Extended Summary

The provisions of contracts and disbursements are of great importance in
the practical life of the Muslim because man, by nature, does not dispense with
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dealing with others so the researchers have been interested in the study of the
provisions of transactions, especially the formation of contracts. They
emphasize the need for the will in the composition of any contract because any
contract is a consensus between two wills. As the will is in the heart of human
and it is obscure, we cannot stand for what it is and verify its existence. It must
have a physical appearance to indicate it to have an impact on it. It had to be a
physical manifestation to have its legal effect in terms of worldly judgments
among the servants, and if it did not appear, it was considered to be a heartfelt
intention. From reading the books of jurists, we find that the expressions of will
are diverse, varied and vary in terms of their strength and weakness
insignificance. This research came to address one of these diverse aspects,
which is the indication of the situation in the expression of will because the
state has a great impact on the provisions of contracts and the distractions in
various doctrinal sections. We want to stand there and highlight it. As we have
seen it, we did not find anyone who researched and studied this case, moreover,
we want this work to be a document to base broader scientific studies in later
stages.

This research first addressed the definition of the will and then proceeded
to explain how the will can be revealed. It was found that expressions of the will
have two ways: the first: the correct expression and this kind of expression
includes rudeness, writing, and reference. The second way is the sure-will
expression, which is in a meaningful way since the will here is derived from the
attitudes, circumstances and conditions in which the person is dressed during
his actions, which the jurists call semantic expression. The research then
proceeded to define the significance of the situation. After some definitions
were presented and discussed, the chosen definition was: the significance of the
situation is the de-purpose of the person's intention in his actions. We then
mentioned some evidence to support the effect of this evidence in reaching the
will and true purpose of the people.

The research then addressed the difference between explicit expression
and expression in the significance of the situation. The most important of these
differences was that the correct expression sought to be fixed, other than the

14 Journal of Eskisehir Osmangazi University Faculty of Theology
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indication of the situation, and that the sound expression is provided on the
significance of the situation when opposing, and that the means of sound
expression are independent in itself in expressions of will, contrary to the
significance of the situation, lack the evidence and circumstances to show its
significance. Then the research moves to the definition of the Current Status, to
deal with direct and innate expressions. The article focuses later on the binding
forces of the Current Status according to the scholars through dealing with their
referenced proofs. It was found that scholars related the Current Status to two
approaches: first, it is related to articulated expressions, second, the Current
Status is innate. Finally, the article explained the impact of the Current Status
on the financial dealings through the following points: the impact of Current
Status on the accomplishment of the contract, the approvement of the contract,
cancellation of the contract, the disqualification of the contract and the
impactive consequences of the contract.

Results are as follows:

1- The expression of willingness is done in different ways: it is either direct
revealed in certain manners or innate expressed through the Current Status
expression.

2- The Current Status is the apparent status that leads to what the person
means in his actions

3- Though the expression through the status is not meant to reveal
willingness, it depends on proofs and current conditions and so it takes different
shapes.

4- Expressing willingness through the Current Status is in a lesser level to
the direct expression. When they contradict, the direct expression is
overvalued.

5- Expressing willingness through the Current Status has its impact in all
the branches of the different rules of Treatment Jurisprudence. This impact is
diversified in the signing, cancelling, enforcing, approving and disqualifying
contracts.

Keywords: Islamic Figh, Current Status, Contracts, Willingness, Financial Deals.
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